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NOTES. 



The Evidence Test in Double Jeopardy. — For the reason that 
upon a trial for rape, the State is permitted to prove all acts of sexual 
intercourse between the defendant and the prosecutrix, occurring 
within the period of the Statute of Limitations, the Supreme Court of 
Iowa has recently held that an acquittal after a trial for rape is a bar 
to a prosecution for an act of incest with the same prosecutrix, which 
the State might have put in evidence on the former trial, but did not. 
State v. Price (Iowa 1905) 103 N. W. 195. 

To support the plea of former acquittal, the offense charged in 
the second prosecution must be the same, both in law and fact, as 
that charged in the first 4 Bl. Com. 335, 336 ; Com. v. Roby 
(1832) 12 Pick, 496. To determine whether this double identity 
exists, the Iowa Court employs the test "whether the first indictment 
was such that the accused might lawfully have been convicted under 
it, on proof of the same facts as those by which the second is to be 
sustained." In effect, the proposition laid down is that an acquittal 
is an acquittal of all acts which might have been proved on the 
former trial, regardless of whether they were actually proved. As 
pointed out by McClain, J., dissenting, the practical result would be 
that if a defendant had perpetrated ten similar larcenies from the same 
person before an indictment found, the defendant can be punished 
for but one at most, and if he is acquitted of one, he can be pun- 
ished for none. Such an astounding result, which puts a premium 
on crime, raises the question whether the authorities support the 
principal case in its decision that two offenses are the same in fact, in 
all cases where the test can be affirmatively answered. 

The test as given has been employed to decide that the offenses 
are or are not of the same legal character, i. e., to determine identity in 
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law, in cases where it was admitted that the transactions were the same 
in fact. Winn v. State (1892) 82 Wis. 571 ; Kansas v. Shafer (1878) 
20 Kan. 226. It has also been used to decide that there is not iden- 
tity in fact, for unless the facts alleged in the second indictment 
would support the first, it would be inconsistent with reason to say- 
that the offenses are the same. 2 East's Pleas of the Crown 519; 1 
Chitty, Crim. Law, Am. ed., 308, 310; Dill v. People (1894) 19 
Colo. 469. But no case has been found, where, there being no con- 
nection in fact between the offense previously tried and the one sub- 
sequently charged, as in the principal case, the court has concluded 
that there is identity in fact, because the application of the test evokes 
an affirmative answer. Emerson v. State (1884) 43 Ark. 372 ; Com. 
v. Fredericks (1892) 155 Mass. 455; Com. v. Sutherland (1872) 109 
Mass. 342. The nearest approach to finding from its employment 
that there is sameness in fact, has been in cases where the trans- 
actions are the same in substance, but differ in immaterial particulars. 
Starkie's Criminal Pleading, 1st Am. ed., 359; Emerson v. State, 
supra ; Beale's Criminal Pleading & Practice § 74. The Court 
having so decided, in order to support its conclusion, adds that the 
facts alleged in the second indictment would have caused a convic- 
tion under the first. Colliver v. Com. (1890) 90 Ky. 262. The 
test adds nothing in such a case. The reason it works out properly, 
is that the transactions are the same. 

The circumstances in the principal case that the State could prove 
all acts of illegal commerce within the Statute of Limitations is of no 
importance. At common law, as a general rule, it was not necessary 
to prove the time to be as alleged in the indictment, 2 Hawkin's 
P. C., 6th ed. 525, 614 ; 1 Hale's P. C, 361, and consequently evi- 
dence of any one act of rape would have been admissible under and 
would have supported the first indictment and according to the rea- 
soning in the principal case would have prevented a trial for any other 
act of rape committed before the indictment. The older authorities 
say nothing expressly negativing this, probably because such a novel 
proposition was never presented. However, the common statement 
that the defendant must show that the offense charged in the second 
indictment is the same in fact as that intended on the first, is a strong 
intimation contra. 1 Chitty, Criminal Law, Am. ed., 308, 9, 10; 
2 Hawkin's P. C, 6th ed., 525 ; Starkie's Criminal Pleading, 1st Am. 
ed., 359. 

In the present case the majority opinion undertakes to fortify its 
position by invoking the principle that the defendant is placed in 
jeopardy as soon as he is confronted by a jury, whether any evidence 
be introduced or not and reasons that he must therefore be in 
jeopardy as to all acts provable under the indictment. This does 
not follow. The cases unanimously hold, even where the State 
could prove all acts committed within the statutory period, that a 
defendant has not been jeopardized for acts not proved on the former 
trial. C. & 0. R. R. Co. v. Com. (1889) 88 Ky. 368; State v. Small 
(i860) 31 Mo. 197; State v. Andrews (1858) 27 Mo. 267; State v. 
Blahut (1886) 48 Ark. 34. The decisions refuse to hold that the 
application of the test establishes identity in fact, where none exists, 
and have consequently reached the sound view that there may be a 
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different prosecution for each distinct offense. Rocco v. State (1859) 
37 Miss. 357; Emerson v. State, supra; Kansas v. Sha/er, supra; 
C. & 0. R. R. Co. v. Com. supra. It is believed that the prin- 
cipal case stands alone in this respect and that in endeavoring to 
establish identity of fact by an application of the "evidence" test to 
a situation involving several and distinct transactions, it is not to be 
supported either upon principle or authority. 



Attachment of Realty in Conflicts of Jurisdiction. — The con- 
current jurisdiction of federal and state courts over property within 
the same territorial limits leads inevitably to occasional conflict be- 
tween them. In such cases it becomes important to note the princi- 
ples of comity which govern the courts in avoiding unseemly antag- 
onism. It is generally laid down that property in the custody of a 
court must not be interfered with by any other, except one of direct 
supervisory control or superior jurisdiction. Freeman v. How (i860) 
24 How. 450. It is even said in Covell v. Heyman (1883) in U. S. 
176, 182, that " when one court takes into its jurisdiction a specific 
thing, that res is as much withdrawn from the judicial power of the 
other as if it had been carried into a different territorial sovereignty." 
Although this statement, unless it employs the word "jurisdiction " 
as equivalent to possession, is too broad, it is certain that in such a 
situation any act is unwarranted which amounts to an interference in 
or is inconsistent with the court's control. In re Tyler (1892) 149 
U. S. 164; Shields v. Coleman (1894) 157 U. S. 168. In this con- 
nection the question of process is especially prominent, being neces- 
sarily involved in any question as to the extent of control which the 
court has assumed. The necessity of determining the exact nature 
and the precise effect of a particular process is illustrated by a recent 
case in which a federal court held that the seizure and sale of real 
estate by receivers appointed in a state court was not an unwarranted 
interference with the federal court's prior levy of attachment on the 
same property. Ingrahamv. National Salt Co. (1905) 139 Fed. 684. 

Despite its statutory nature, the subject of attachment as a mesne 
process may be treated generally, owing to the practical uniformity of 
principle underlying the various laws. It is everywhere held that the 
levy of attachment upon personal property not only creates a lien in 
favor of the plaintiff in the action to which it is ancillary, but also puts 
the property in the constructive possession of the court, Hagan v. 
Lucas (1836) 10 Pet. 400; Taylor v. Carryl (1857) 20 How. 583, 
as shown by the general requirement that the property be taken into 
the custody of the sheriff, Drake on Attachment. 5th ed., §256 and 
note, who alone can make subsequent levies, Watson v. Todd (1809) 
5 Mass. 271, and whose continued possession, either immediate, or 
by bailee, Robinson v. Mansfield (1832) 13 Pick. 139, is essential to 
the existence of the attachment lien. Gowerv. Stevens (1841) 19 Me. 
92. Moreover, the court's officer gains special property in the goods, 
by virtue of which he may maintain replevin against a wrongful taker. 
Rhoads v. Woods (1864) 41 Barb. 471. 

On the other hand, one who levies on real estate acquires neither 
property, Scott v. Print Works (1863) 44 N. H. 507, nor right to 



